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Grand Jury — Qualification of Juror. — Mason v. State, 53 So., 153 
(Ala.). — Held, that one who has been a butcher, shedding the blood of 
animals, with its sight and smell, for seventeen years, is not disqualified 
from serving on a grand jury in a murder trial. 

The right of a party charged with an indictable offense to an impartial 
grand jury is as unconditional as his right to any jury whatever. State v. 
Gillick, 7 la., 287. A juror may be challenged to the favor when he is not 
altogether indifferent, or might unconsciously be swayed to one side. 
1 Chitty's Criminal Law, Sec. 544. Such a challenge is a question of fact, 
to be determined by triers, or by the court, the triers being waived and 
the issue submitted. SchoefRer v. State, 3 Wis., 823. By statute the judge 
may take the place of the triers. Licett v. The State, 23 Ga., 57; State v. 
Knight, 43 Me., 11; U. S. Rev. Stat., 2nd ed. Sec. 819. It is a good cause 
of challenge that a juror has expressed an opinion as to which party ought 
to prevail. The Justices v. Road Co., 15 Ga., 39; Stewart v. The State, 
13 Ark., 720. But the fact that a man is a member of a political party, 
and a strong partisan, does not affect his qualification as a grand juror. 
United States v. Eagan, 30 Fed., 608. Nor is a juror disqualified because 
he is a member of the same fraternal organization as plaintiff. Reed v. 
Peacock, 123 Mich., 244. 

Master and Servant — Fellow Servants — Street Railway Motor- 
men.— Milton's Adm'x v. Frankfort & U. Traction Co., 129 S. W., 322 
(Ky.). — Held, that motormen of colliding cars of a street railway system, 
though employed by the same company, are not fellow servants so as to 
preclude a recovery by one from the company for injuries caused by the 
negligence of the other in the course of their employment. 

All who serve the same master, deriving authority and compensation 
from the same source, and are engaged in the same general business are 
fellow servants. Wonder v. Balto & Ohio R. R. Co., 32 Md., 411. The 
determining question is whether the servant causing the injury did so in 
discharge of a duty owed to the common master. American Telephone 
and Telegraph Co. v. Bower, 20 Ind. App., 32. And it is generally held 
that the crew of one train are the fellow servants of the crew of another 
train running on the same road. Baldwin on American Railroad Law, 
252; Oakes v. Mase, 165 U. S., 363. However, the rule that a master is 
not responsible to one of its servants for an injury inflicted from the 
neglect of a fellow servant is not adopted to its full extent in some states. 
Railway Co. v. Keary, 3 Ohio St., 201 ; Louisville and Nashville Railroad 
Co. v. Collins, 2 Duvall, 114. The Supreme Court adopted the modified 
rule in Chicago and Milwaukee Railroad v. Ross, 112 U. S., 377, but later 
reversed this decision. New England Railway Co. v. Conroy, 175 U. S., 
343. 

Mortgages — Forged Mortgage — Estoppel. — Rothschild et al. v. Title 
Guarantee & Trust Co., 124 N. Y. Sup. 442.— Held, that, where A, after 
discovering that her son had forged her name to a mortgage, without 
fraudulent intent and without any design to shield her son, had made two 
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payments of interest, her duty to inform the mortgagee of the forgery 
was not such as to estop her from claiming its invalidity. 

A mortgagor is not estopped from setting up the invalidity of his 
mortgage, unless there has been some fraud, misrepresentation, or conceal- 
ment on his part. Jones on Mortgages, Sec. 631 ; Brewster v. Madden, 
IS Kansas, 249. Where a person makes payments to an innocent holder 
of a promissory note to which his name has been forged, in order to 
screen the forger, he is estopped from setting up forgery. Buck v. Wood, 
85 Me., 204. But mere silence is not a basis of estoppel unless there is 
not only a right, but a duty, to speak. Cautley v. Morgan, 51 W. Va., 304. 
Only in the case where a party to a suit, by his silence when he ought to 
speak, has naturally induced conduct on the part of his adversary, is he 
estopped to take advantage of any act or omission, so induced to the 
latter's disadvantage. Fair Haven & W. R. Co. v. City of New Haven, 
77 Conn., 667. But equitable estoppel, as in this case, cannot arise from 
one's silence or inaction, unless the one seeking relief knows that he ought 
to speak, or has caused another to change his position to his injury. 
Griffin v. Nichols, Shepard &• Co., 51 Mich., 575. Columbia State Bank v. 
Carrig, 3 Neb. (unof.), 592. 



Municipal Corporations — Judicial Act — Liability. — Austin v. City 
of Dunkirk, 124 N. Y. Supp. 248. — Held, that in an action for personal 
injuries from falling on a sidewalk, the construction of such sidewalk 
was a judicial act on the part of defendant for which it is not liable and 
the submission of its liability to the jury was error. 

A municipal corporation in planning a public work acts judicially and 
when proceeding in good faith, is not liable for error of judgment; while 
in constructing its work, it acts ministerially and it is bound to see that it 
is done in a reasonable and skillfull manner. City of Chicago v. Norton 
Milling Co., 96 111., 580. The determination of the plan of a public work 
is in the nature of a legislative action, the lawful exercise of which can 
neither be a wrong nor be transferred to courts or juries from the body 
to which it belongs. City of Lansing v. Toolan, 37 Mich., 152; Conlon v. 
City of St. Paul, 70 Minn., 216; Wells v. Atlanta, 43 Ga., 67. And if the 
work is done precisely in accordance with the plan the city is exempt 
from liability. Clemence v. City of Auburn, 66 N. Y., 334. But a city has 
no right to plan or create an unsafe or dangerous condition. Gould v. 
City of Topeka, 32 Kan., 485. For such a rule would tend to relieve muni- 
cipal corporations of carelessness and increase the dangers to persons using 
the street. Kiernan v. Mayer, 14 N. Y. Ap. Div., 156. So some courts 
hold that a city will be liable if the construction is manifestly dangerous, 
although the city adopted the plans approved by skillful engineers. Wai- 
ters v. City of Omaha, 76 Neb., 855. And the city will be liable if the 
judicial act is performed negligently. Donahue v. City of New York, 3 
Daly, 65. And the city can not escape liability because of defect of origi- 
nal plan. Stone v. City of Seattle, 30 Wash., 65; McDonald v. City of 
Duluth, 93 Minn., 206. But other courts have held negligence must only 
be in the subsequent management and not in the original plan. Lansing 



